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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following wa'
mia1 BencH;LibraI BenT;Hmmmmm/
in the cases where one of the issues involved relates to place of supply as per Section

(A)

(i)

(ii)

(iii)

109(5) of CGST Act, 2017.

State"Ml=iMtarRTT;inn-FI
than as mentioned in para]A)(i) above in terms of Section 109(7) of CGST Act, 2017

> nbunal shall be filed as prescribed under Rule 110 of CGST
: Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One
i. Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
} involved or the amount of fine, fee or penalty determined in the order appealed against,
! subject to a maximum of Rs. Twenty-Five Thousand.
i Appeal under Section 112(1) of COST Act, 2017 to Appellate Tribunal shall be filed along

with relevant documents either electronically or as may be notified by the Registrar,
i Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule IIO
i of COST Rules, 2017, and shall be accompanied by a copy of the order appealed against
! within seven days of filing FORM GST APL-05 online.

Appeal to be filed before 3 r&o
! after paying -

A Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned
order, as is admitted/accepted by the appellant; and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute,
in addition to the amount paid under Section 107(6) of CGST Act, 2017, arising
from the said order, in relation to which the appeal has been filed.

The Central Goods & Service Tax (Ninth Removal of Difficulties) Order, 2019 dated
1 03.12.2019 has provided that the appeal to tribunal can be made within three months
! from the date of communication of Order or date on which the President or the State
I President, as the case may be, of the Appellate Tribunal enters office, whichever is later.
RR3nfNht vMraa3nftvxrf©vqr++tiM7wm6,fRt® 3jtqdtqmrvnwmt bM,wftm=ff
i fRVFfhr +qtTTqZwww.obie.gov.inyr ey tRa el
! For elaborate, detailed and latest provisions relating to filing of appeal to the appellate

I

! authority, the appellant may refer to JAe _w.6k6itewww.obie.gov.in.
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(i)

(ii)

(C)
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ORDER-IN-APPEAL

This order arises on account of appeal filed by M/s. Dhamra Lng

Terminal Private Limited, Adani House, Near Mithakhali Six Roads,

Navrangpura, Ahmedabad-380009 (hereafter referred to as the 'appeltantl

against the Order-in-Original No. CGS’F-VI/DEM-66/DHAMRA LNG/AC/

DAP/2022-23 dated 23.09.2022 ( in short 'impugned or(ler' ) passed by the

Assistant Commissioner, COST, Division-VI (Vastrapur), Ahmedabad South

(in short 'adjudicating authority’\ .

2. Brief facts of the case are that the appellant is registered with GST No.

24AAFCD2856BIZ2. They were earlier registered with Service Tax

department and holding Service . Tax Registration bearing No.

AAFCD2856BSD001. During the test check of TRAN-1 records of the

appellant, it was observed by CAG vide HM-66 dated 08.03.2021 that the

appellant carried forward Cenvat credit balance of Rs.21,89,57,778/- under

Table 5A of GST TRAN-1. Further, scrutiny of ST-3 returns for .the month

from April to June 2017 of the appellant revealed that, the said credit

credit of Krishi Kalyan Cess (KKC) of Rs.75,50,269/-. It was

that claiming of credit of Krishi Kalyan Cess (KKCI) was irregular

in contravention to the transitional provisions of the Act. This resulted

irregular carry forward of Krishi Kalyan Cess amounting to
,75,50,269/- in Tran-1. A Show Cause Notice No. V/WS06/OA/SCN-

J

177/2021-22 dated 15.1.2.2021 was issued to the appellant stating as to

why the credit of Krishi Kalyan Cess wrongly carried forward in FORM GST

TRAN-1, totally amounting to Rs.75,50,269/-, which should not be

demanded and recovered frorn them, under the provisions of Rule 121 of the

CGST Rules, 2017 read with Section 73 of the CGST Act, 2017 and Interest

should not be charged and recovered from them under the provisions of

Section 50 of the C:GST Act; and Penalty should not be imposed on them

under the provisions of Section 73(9) of the CGST Act and an option for

personal hearing on 12.07.2022 was provided to the appellant .

ed de/
CE N r.

cludes
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3. The appellant in their reply to the SCN dated 15.12.2021, submitted

that they had reversed the credit of Rs.2,65,93,384/- with respecl to
demand arising from another show cause notice dated 20.07.2020 which

comprised inter alia the demand by way of credit of KKC to the tune of

Rs.9,17,013/-. They requested the adjudicating authority to appropriate

the amount of Rs.9,17,013/- against the demand being proposed in SCN

dated 15.12.202 1

A



4. The adjudicating authority in his discussion and findings has

discussed that the amount of Rs.9,17,013/- credit reversed in regpect of KKC

in another SCN dated 20.07.2020, has taken a decision that as the GSTN

number mentioned in the DRC-03 pertains to Bhubaneshwar Comm’te and

the said amount cannot be considered for appropriation in the present
demand.

5. Further, the adjudicating authority by relying upon the decision dated

16.10.2020 rendered by the Hon'ble Madras High Court in the case of CGST

& Central Excise, Chennai Vs. Sutherland Global Services Private Limited

reported as 2020-TIOL-1739-HC-MAD-GST and vide his impugned order

confirmed the demand of the excess/wrongly carried forward credit of Krishi

I<alyan Cess arnounting to Rs. 75,50,269/- from the appellant under section

73 (1) of the CGST Act, 2017 read with Rules 121 of CGST Rules, 2017.

Further levied penalty under Section 50 of the Act and imposed penalty

under Section 73(9) of the CGST Act, 2017.

6. Being aggrieved with the impugned order, the appellant has filed the

present appeals on following grounds:

> The appellant had contended that in their statement of facts that theY

were not provided with original copy of the OIO, and onIY on enquiry

with the divisional office they were provided with photocopy on

13.12.2022. The appellant specifically vide their letter dated

'. 12.2022 and further reminder dated 02.03.2023 requested the

authority to furnish original copy or certified copy of the

but their request was never considered (copy. of which has been

to this office). Further, it has been alleged that the DIN

nuirlber over the face of the C)IO is found to be incorrect, while they

searched for the same in the official website of the CBIC.

> Ld. Respondent grievously erred in law while deciding that the credit of

KK(,- taken by Appellant in TRAN-1 was contrary to the provisions of

Section 140(1) .

> Ld. Respondent failed to appreciate the provisions of Section 140(li

and also failed to appreciate that the credit of KKC was [ightIY and

legitimately taken by Appellant in TRAN- 1.

> Ld. Respondent failed to appreciate that the provisions prevalllng on

the date of filing of TRAN_1 and availing of credit in Electronic Credit

Ledger were relevant and not . the provisions amended thereafter' Ld'

Respondent med to aLpre,.-late that subsequent amendments made in

the provisions of sub-sectioa (1) of section 140 of the Act, though glven

retrospective effect, must not be read to amend and/ or modifY the

actions already completed before such amendments. Ld- Respondent

failed to appreciate that tha credit in dispute was alreadY taken in

A

a# #;
ljudicating
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submitted
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TRAN-1 by the Appellant and corresponding amount was duly entered

into Electronic Credit Ledger by the GSTN Portal before such

amendments taken place. Hence, notwithstanding anything contrary

enforced by the retrospective amendments, the credit already taken in

TRAN-1 and duly allowed and given effect in the Electronic Credit

Ledger by GSTN Portal must not be reversed without any specific

authority of law to that effect.

Ld. Respondent erred in law while referring to and applying the

amended provisions of section 140. Ld. Respondent failed to appreciate

that the amendments Made in section 140 of the Act including the

amendment not enforced by the Government all the date of this

respectful appeal, do not prohibit, in its literal but holistic

interpretation, credit of KKC in TRAN-1.

Ld. Respondent failed to appreciate that the retrospectively given to the
amendments in section 140 was unconstitutional.

Ld, Respondent failed to appreciate that the retrospectively given to the

amendments in section 140 was breach of promissory estoppels.

Ld. Respondent was not justified in relying upon the decision of

Hon'ble Madras High Court in case of CCR v. Sutherland Global

Services p Ltd - 2020-TIOL1739-HC-M[AD-GST.

Ld. Respondent was not justified in denying the eligibility of credit in

TRAN-1 which was a vested right. Ld. Respondent committed breach of

'Article 300A inasmuch as the vested benefit in form of credit of KKC;

has been demanded and ordered to be recovered.

Ld. Respondent failed to appreciate that the situation was revenue

neutral for the reasons that the credit of KKC was otherwise refundable

to the Appellant.

Ld. Respondent was not correct in law while passing the impugned

Order on the strength of a Notice issued under section _73 of the Act.

Ld. Respondent failed to appreciate that demand and recovery of credit

taken in TRAN- 1 does not fall within the scope and powers given under

section 73 of the Act. Ld. Respondent failed to appreciate that the

credit taken in TRAN-1 is not an input tax credit for the purpose of
section 73 of the Act.

Ld. Respondent travelled beyond his jurisdiction in passing the

impugned Order based on a Notice issued without jurisdiction. Ld.

Respondent failed to appreciate that the credit was taken in TRAN-1 by

the branch of the Appellant registered in the State of Odisha vide

GSTIN : 21AAFCD2856BIZ8 by virtae of sub-section (8) of section 140

of the Act. Branch registered in the State of Odisha is a distinct person

than the Appellant by operation 61 section 25 of the Act whereas Id

Respondent does not have jurisdiction to the taxpayer registered in the

State of Odisha. Therefore, the Notice as well as impugned Order is

r

r
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beyond .jurisdiction of Id. Respondent.

Ld. Respondent not justified in demanding interest under section 50 of

the Act when demand of tax failed to survive.

Ld. Respondent was not correQt in demanding interest under section 50

of the Act without attributing the provisions of sub-section (1) or sub-

section (3) of section ,50 of the Act. Ld. Respondent ought to have

appreciate<4 that the provisions of sub-section (1) and sub-secti,n (3) of i

section 50 are mutually exclusive and hence no demand of interest can

be made generally under section 50 and without attributing either of

such provisions.

Ld. Respondent failed to prove that the amount demanded in the

impugned Order was the result of short payment of tax or wrong input
tax credit and therefore the demand of interest does not survive.

Ld. Respondent was not justified in imposing penalty of Rs. 7,55,027/-

under subsection (9) of section 73 of the Act.

Ld. Respondent failed to appreciate that penalty under 'sub-section (9)

is impermissible when the very Notice was not falling within the scope

,nd p,W„ ,f ,,,ti,. 73 ,f th, A,t h, th, „,,ons and grounds stated F
hereinbefore . I

Ld. Respondent failed to appreciate that the penalty cannot be imposed

under subsection (9) of section 73 with respect to credit taken in TRAN-

1

Ld. Respondent failed to appreciate that credit taken in TRAN-1 at the

of filing of TRAN-1 was falling-well within the scope of provisions

sub-section (1) of section 140 prevalent on such date and

the credit taken iMRAN-1 cannot be deemed to be wrongly [

Ld J Respondent failed to appreciate that imposition of penalty is not

mandatory e,p„..,iaHy wh,n th, ,tat„t, i, am,nd,d ,,t„spectively.\ /

Demand and recovery sh auld not be allowed on the ba,is of Order, I

service of which is improper for the reasons and facts explained in the

Statement of Facts. i
Demand and recovery should not b, allowed on the basis of Order

which is incomplete for the reasons and facts explained in thef

Statement of Facts .

Demand and recovery should not be allowed on the basis ?f Ordelf

which i, defecti,e for the reasons and factg e*plained in the Statemen+

of Facts. i

Ld. R,sp,.)r,de„t fail,d t. a,k„,wl,dg, th, fa,t, while passing impugney
Order that the demand involved in the Notice, to the extent of Rg.

9l17l013/_ i, alr,ady '..v„,d by an.th„ p„,,,ding initiated by thh

show cause notice referred and which demand stands reversed Fy thF
Appellant by way of Form DRC-03.

>

>

>

>

>

>

>

me

:ordingly

-ailed and hence imposition of penalty is illegal

'P

>

>

>
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7. A hearing in the matter was held on 26.07.2023. Shri Rahul Patel, CA

attended the hearing on behalf of the appellant. He reiterated the submissions

made in appeal memorandum and stated that they have availed the credit of

KKC as eligible credit under Section 140 (1) and also praying for appropriation of

Rs. 9,17,013/-. Hence the KKC is eligible credit and requested to allow their

appeal .

DISCUSSIONS AND FINDINGS

8. 1 have carefully gone through the facts of the case, appeal memorandum,

submission made at the time of personal hearing. In the instant matter the

present appeal is filed by appellant on 10.03.2023 against. the Order-in-Original

dated 23.09.2022. The appellant had contended in their statement of facts that

they were not provided with original copy of the OIC), and only on enquiry with

the divisional office they were provided with a photocopy of the oiO on

13.12.2022. It has been mentioned that the appellant specifically vide their letter

dated 27.12.2022 and further reminder dated 02.03.2023 requested the

authority to furnish original copy or certified copy of the OIO but

was never considered (copy of which has been submitted to this

it has been alleged that the DIN number over the face of the OIO

to be incorrect, while they searched for the same in the official website of

C and prayed to accept the appeal.

£iicating
uest

rther

fa

9. The exact date of dispatch of the impugned order was called for from the

Asst. Commnr., CGST Dn.IV, Ahmedabad South Commissionerate through an

email. In reply, the copy of the outward register was furnished .by the Dn. VI,

wherein the date of dispatch of the impugned order is under outward sr.no.2995

on 06.10.2022. Thus, the date of communication of order as per the dispatch

register of Division-VI is 06.10.2022. The appellant has filed appeal on

10.03.2023, ie. after a lapse of precisely 5 months. As per Section I07 of the

CGST Act, 2017 the appeal has been filed beyond the time limit with condonation

of 4 months period.

J

10. The CBIC vide its Notification No.53/2023-Central Tax dated 02.11.2023

has introduced amnesty scheme, whereby it has been directed by the Board to

consider all those appeal which are time barred but involves demand and

taxation aspect. In view of the same, I hereby proceed further to decide the case.

11. 1 find that as per the SCN and the impugned order issued, the name

of the appellant has been mentioned as M/s. Dhamra LNG. Limited,

however the appellant in their appeal have mentioned their name as M/s.
Dhamra LNG Terminal Private Limited. The details were verified from theB



department’s official website and it found that the GSTN number of the ur+it

to be same, and hence I proceed further.
h

12. On carefully going through the submissions of appellant I find that tac

app,Ua„t i, mainly ,or,tending that the Section 140(1) refers to 'CENVAT Cr,dFt’

carried forward in the return and the explanation to Chapter xx Transi£ionkz

P„,„ i,i,„„’ ,tat,, that th, t„m 'CENVAT C„„ht’ Ll,,d in this chapter shall ha+e

same meaning as assigned to them in the Central Excise Act, 1944 or the rul4s

made there under (i.e. CENVAT Credit Rules, 2004) ; that in view of sajd

p„„isi,n,, a „gist„,d p„,,n sh,ll be eligible to carl:y forward the credit inFo

tha GST regime. The appeLlant has accordingly contended in this appeal that dn

a ,...o-j„int r,a,ling of S,,tion 140(1) and afo„said Explanation, it i, e„ident thbt

any credit which qualifies as eligible CENVAT Credit undqr the CENVAT Cre+it

RIdes? 2004 and shown in the return filed under erstwhile regime, shall be

carried forward into the GST regime. ' I

13. 1 find that the appeLlant has further contended that vide CG§T

(Amendment) Act> 2018, explanation 3 was inserted with retrospective effect fr qm

01.07.2017 that inter-alia clarified that “eLigible duties clrtct taxes” will not inc:lube

Cess, not specified in Explanation 1 and 2 ; that the said amendment has 4ot

li

j

beeb notified by the Government and presentIY, not in ope£ation. AccordingIY
Cthey had carried forward the CENVAT credit accumulated on account of

through TRAN- 1

Since> the appetta,rtt bas contended that the amendment at

has not been notified ;by
}}

.g Cess in “eLigible du Pes and

.ent, I refer th; relevant Explanation -3. The same is reproduced jas

lnxpk,nutt,n 3.- r,, r„nouaZ of doubts, # is hereby cia„Bed that +he

expression ''ehgibte duties and taxes" excLudes any cess LUnCh kms not bjen

specified in Ex,pklna,don 1 or Explanation 2 and any cess which is coZZecFed

a, addhionat duty of customs under sub-secaorl (1) o/ secdo" 3 of \he
Customs Tariff Act, 1975 (51 of 1975). 1

Th, Expla„ado„ 3 i,.in,„ted w.e.f. Ol.07.2017 by s.28 of The Ce"tTat Go+ds

„„d S„„i,,, ra, &amendment) Act, 20r 8 (IYQ. 31 o/ 2018l’- And the Gc)vernmFnt

of lndia vide Notification No. 02/2019 – Central Tax dated 29'o1'2019 appoibts

the Of.02.2019> a, th, dat, .n whi'..h th, p,.„isi.n, of £h, Cent'at G'bds

a„d S,„p£ces raH (AmerLdT-'e„t) Act, 2018 (31 o/ 2018), except clause (bb af

,,'d.n 8, ,,,ti,n17, SQcdonr8, clause (a) o£ sec:tion 20,sub-clause (i> c)£ cla['se

(b) and sub_clause (i) of claus8 (C) of section 28 1 shall come into fo'ce. in .the

present matter the SON. „ide which d,ma„ded the w'6ngly ”.'ailed Transitiqnal
Credit iS issued on 15.12.2021. ACcordingIYl I do not find anY force in the

contention of the appeUcmt. In view Pf foregoing) I am of the considerate view that

6



15. Further, as regards to order for demand & recovery of interest the

appellant has contended that since, there was no dispute on eligibility of credit at

the time of availment and the only dispute was for transferring the credit, hence,

levy of interest is incorrect. However, I find that according to the Section 73 (1) of

the C(3ST Act, 2017 under Section 50 of the CC;ST Act, 2017 the registered

person is liable to pay interest on such input tax credit wrongly carried forward.

Accordingly, the adjudicating authority has held that the noticee has carry

forward transitional credit and therefore ordered for recovery of interest under

Section 50 of the CGST Act, 2017. Accordingly, I do not find any force in the

contentions of the appellant in this regard.

16. Further, as regards to imposition of penalty of Rs. 7,55,027/- 1 find

that the appellant has contended that penalty under Section 73(9) of the CGST

Act is not imposable in the matter of wfong availment of input tax credit.

Whereas, in the present case they had carried forward CENVAT credit lying in
as on 30.06.2017 in electronic credit ledger pursuant to rollout of GST

01.07.2017 which is permissible as per Section 140(1) of the CGST Act.

the appellant has contended that there was no such deliberate and

intention to avail excess input tax credit and therefore, charging

and penalty in the instant case is not tenable. Accordingly, I hereby refer

the rePevant provisions.

bet@ de;
CEq

Section 73. Determination of tax not paid or short paid or erroneously
refunded or input tax credit wrongly ava{ZecZ or utilised for any reason
other than fraud or any wmfut-misstatement or suppression of facts.'

/

LLP
/ I /

in the present matter, as per Section 140 of the CGST Act, 2017 it is very much

clear that transitional credit of 1<rishi Kalyan Cess under TRAN-1 is not
admissible.

A}§34dingly

rest

(1) Where it appears to the proper officer that any tax has not been paid or
short paid or erroneously refunded, or where input tax credit has been wrongly
availed or utilised for any reason, other than the reason of fraud or any wilful-
missLatement or suppression of facts to evade tax, he shall serve notice on the
person chargeable with tax which has not been so paid or which has been so
short paid or to whom the refund has erroneously been made, or who has
wrongly availed or utilised input tax credit, requiring him to show cause as to
why he should not pay the amount specified in the notice along with interest
payable thereon under..$eqQQD_..gQ and a penalty leviable under the provisions
of this Act or the rules made thereunder.

(9) The proper officer shall, after considering the representation, if any,
made by person chargeable with tax, determine the amount of tax,
interest and a penalty equivalent to ten per cent. of tax or ten thousand
rupees, whichever is higher, due from such person and issue an order.

7



In the present matter, as discussed in foregoing paras I find that the appell,u]t
1

had wrongly carried fgrward ITC of Krishi Kalyan Cess amounting t]

RS.75,50,269/-. The appellant not only carried forward ITC of KKC but als1

utilized it for paying their duties. Therefore, .the penalty imposed by th
Adjudicating Authority under Section 73(9) of the GGST .Act, 2017 is proper ani

maintainable.

17. The appellant has contended that they have already reversed the credit t]

the tune of Rs.9,17,013/- involved in the total of credit of KKC of Rs.75,50,269 /-
; that they had reversed the credit if Rs.2,65,93,384/- with respect to th

demand arising from earlier SCN dated 20.0.2020 which includes credit of KK

to the tune of Rs.9,17,013/-. However, on scrutiny of the DRC-03 submitted bk

the appellant it is observed that as per the GST No. mentioned in the DRC-03, it

pertains to Bhubaneshwar Commiqsionerate and the same cannot bb
appropriated. Accordingly, the adjudicating authority decision of not to consid4r

the same is found to be legal and proper.

18. In view of the above discassions, I do not find any infirmity i:

the Order-in-Original being legal and proper, thus upheld.

19. qqqq,tT-qRTBf =R T{3FftH%Tf+iaTa3=rrtvRf&&ibn VTaT81

The appeal filed by the appellant stands disposed of in above terms.

abE;et;*=
Joint Comrnissidner (Appeals)

Date: . 1 1.2023

! ! Attested ! I

(Vij a
Ldent (Appeals)

R.P.A.D

/6;qq$

Navrangpura, Ahmedabad – 380 009.

To

M/s. Dharma LNG Terminal Private Ltd.
Adani House, Near Mithakhali Six Roads

Copy ' to:
1.' - The Principal Chief Commissioner of Central TaxI Ahmedabad Zone'
2 . The ComMissioner: cc,ST & c. Ex., Appeals, Ahmedabad.
3. The Cornmissioner) CGST & C. Ex.) Ahmedabad-South'
4. The Dy/Asstt. Commissioner, CGST, Division-VI> AhTe.da pad South'
5 . The Superintendent (Systems) , CGST Appealsi Ahmedabad'

ter'-euard File .

7 . P. A. File




